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Judicial Recusal, Institutional Integrity, and the Limits of Discretion

T Doctrine of

Necessity

faid

The recusal of a Chief Justice from adjudicating a matter of constitutional significance raises
complex questions that extend beyond the immediate case, touching upon foundational
principles of judicial ethics, institutional legitimacy, and procedural clarity. When the head of a
constitutional court steps aside from hearing a case, particularly one involving the architecture
of democratic governance, it foregrounds the tension between individual conscience and
systemic necessity, as well as the absence of codified standards governing such decisions.

At the heart of judicial recusal lies the ancient maxim nemo judex in causa sua- no person shall
be a judge in their own cause. This principle, embedded in natural justice, seeks to eliminate
both actual bias and the reasonable apprehension of bias. In its modern articulation, courts
have emphasised that even the perception of partiality can erode public confidence in the
judiciary. Consequently, judges are expected to withdraw from proceedings where their
impartiality may reasonably be questioned, whether due to personal interest, prior involvement,
or institutional proximity to the issues at stake.

However, the application of this principle becomes less straightforward when it intersects with
the structural realities of apex courts. In jurisdictions such as India, where the Supreme Court
operates as the final arbiter of constitutional disputes, the recusal of senior judges, especially
the Chief Justice - can create institutional dilemmas. The doctrine of necessity, which permits a
judge to hear a case despite potential conflicts when no alternative forum exists, reflects an
acknowledgment that the administration of justice cannot be indefinitely stalled. Yet, invoking
this doctrine risks diluting the very safeguards that recusal seeks to uphold.
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The recent instance of recusal in a case concerning the appointment of the Chief Election
Commissioner illustrates these tensions. The legislation under challenge altered the
composition of the selection panel, replacing the Chief Justice with a Union Minister. Given that
the outcome of the case could influence the role and authority of the judiciary in future
appointments, the Chief Justice’'s decision to step aside was grounded in concerns about
perceived conflict of interest. At one level, this act reinforces the judiciary’s commitment to
ethical propriety; at another, it raises questions about how such recusals affect the composition
and authority of the bench.

A critical issue in this context is the absence of a statutory framework governing judicial
recusal. Unlike certain other jurisdictions, where detailed provisions outline when and how
judges must disqualify themselves, India relies largely on convention and individual discretion.
While this flexibility allows judges to respond to the nuances of each case, it also introduces
variability and uncertainty. Decisions to recuse or not to recuse are seldom accompanied by
detailed reasoning, and there exists no formal mechanism for reviewing such decisions. This
opacity can, paradoxically, undermine the transparency that recusal is intended to protect.

The discretionary nature of recusal also places considerable weight on the personal integrity of
judges. While the judiciary has historically relied on such integrity as a cornerstone of its
legitimacy, the increasing complexity of constitutional litigation necessitates clearer
institutional guidelines. The risk is not merely that a judge may err in assessing a conflict of
interest, but that inconsistent practices may lead to perceptions of arbitrariness or strategic
behaviour. For instance, selective recusal in politically sensitive cases could be interpreted, fairly
or otherwise, as an attempt to influence bench composition.

Another dimension of the problem relates to the administrative powers of the Chief Justice as
the “Master of the Roster.” The authority to constitute benches and allocate cases is a critical
aspect of judicial functioning. When the Chief Justice recuses from a matter, questions arise as
to who exercises this administrative authority in relation to that case. If the Chief Justice
continues to influence bench composition despite recusal, concerns about indirect participation
may persist. Conversely, transferring this authority to another judge raises its own procedural
ambiguities.

The broader institutional implications are significant. Recusal, while intended as a safeguard,
can inadvertently create gaps in judicial decision-making, particularly when multiple judges
withdraw from the same case. This phenomenon has been observed in several high-profile
matters, leading to delays and, in some instances, difficulties in constituting benches with the
requisite seniority or expertise. In such scenarios, the judiciary must balance the imperative of
maintaining impartiality with the practical need to ensure continuity in adjudication.

The case for codification, therefore, merits serious consideration. A statutory or formally
articulated framework could delineate the circumstances warranting recusal, prescribe
procedures for disclosure and reasoning, and establish mechanisms for independent review.
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Such a framework would not eliminate discretion but would channel it within defined
parameters, enhancing both consistency and accountability. Comparative experience from other
jurisdictions suggests that while codification cannot anticipate every contingency, it can provide
a baseline of clarity that strengthens institutional trust.

Ultimately, the question is not whether judges should exercise discretion in matters of recusal,
they must, but how that discretion is structured and scrutinised. In a constitutional democracy,
the legitimacy of the judiciary depends not only on the correctness of its decisions but also on
the perceived fairness of its processes. Ensuring that recusal practices are transparent,
consistent and grounded in principled reasoning is therefore essential to preserving the integrity
of the judicial system.

Crisis, Governance, and the Imperatives of Leadership

There are moments in public life when the predictable cadence of governance is abruptly
displaced by the urgency of crisis, compelling decision-makers to act under conditions of
uncertainty, constraint and heightened responsibility. The nationwide lockdown imposed in
March 2020 constituted one such moment, an unprecedented disruption that required swift
judgment, administrative agility, and a sustained commitment to public welfare. It was not
merely a public health intervention but a systemic shock that reverberated across economic,
social and institutional domains.

In the initial phase of the crisis, the magnitude of the challenge was not fully apprehended. What
appeared at first as a health emergency quickly evolved into a multifaceted disruption affecting
livelihoods, supply chains, and social stability. Governments were required to operate in an
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information-scarce environment, where evolving scientific understanding necessitated constant
recalibration of policy responses. Under such conditions, the prioritisation of objectives became
critical. Ensuring the preparedness of the healthcare system emerged as an immediate
imperative, prompting rapid expansion of hospital capacity, establishment of specialised care
facilities, and mobilisation of medical personnel.

Equally significant was the management of the lockdown itself. The abrupt cessation of
movement posed logistical challenges of considerable complexity, particularly in ensuring the
uninterrupted availability of essential goods and services. Administrative coordination across
multiple tiers of governance state, district and local became indispensable. Public distribution
systems, market regulation mechanisms and targeted welfare interventions were deployed to
mitigate the adverse effects on vulnerable populations. These measures underscored the
importance of institutional capacity and the ability to translate policy intent into effective
implementation.

A defining feature of the response was the reliance on decentralised governance structures.
While strategic decisions were formulated at higher levels, their execution depended on the
responsiveness of local administrative units. District officials, law enforcement agencies and
community organisations operated under significant pressure, adapting to rapidly changing
circumstances. This decentralisation facilitated context-specific interventions, enabling
authorities to address localised challenges with greater precision. It also highlighted the
limitations of overly centralised approaches in managing complex, heterogeneous crises.

The lockdown further exposed structural vulnerabilities within society. Migrant workers, informal
sector participants and small-scale entrepreneurs were disproportionately affected, revealing
gaps in social protection mechanisms. The crisis thus reinforced the need for more inclusive
economic planning and robust safety nets capable of absorbing systemic shocks. It also
underscored the ethical dimension of governance, wherein policy decisions must account not
only for aggregate outcomes but also for their distributional consequences.

Decision-making during the crisis frequently involved difficult trade-offs. Balancing public health
objectives with economic considerations required a nuanced approach, informed by data and
expert advice. Prolonged restrictions risked exacerbating economic distress, while premature
relaxation threatened to accelerate viral transmission. Policymakers were compelled to navigate
these competing imperatives, often under intense public scrutiny and political contestation. The
phased reopening of economic activity reflected an attempt to reconcile these tensions, albeit
imperfectly.

Technology emerged as both an enabler and a constraint. Digital tools facilitated the tracking of
infection patterns, dissemination of information, and coordination of administrative efforts. At
the same time, disparities in access to technology revealed a persistent digital divide, limiting
the reach and effectiveness of certain interventions. This duality emphasised the need for
technological integration to be accompanied by efforts to ensure equitable access.
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Communication played a central role in sustaining public compliance and trust. Transparent
dissemination of information, regular updates, and responsiveness to public concerns
contributed to a degree of collective adherence to restrictive measures. In crisis situations, the
credibility of leadership is closely linked to its communicative clarity and consistency. The ability
to convey both the rationale for decisions and the uncertainties involved is essential in
maintaining public confidence.

The experience of the lockdown also offers broader lessons for future governance.
Preparedness, often undervalued in periods of stability, assumes critical importance in the face
of systemic shocks. Investment in public health infrastructure, contingency planning, and
institutional resilience must be sustained rather than episodic. Moreover, crises of such
magnitude necessitate cooperation across political, administrative and societal domains.
Fragmented responses are ill-suited to challenges that transcend jurisdictional boundaries.

Leadership, in this context, is not defined by visibility alone but by the capacity to make
informed, often unpopular decisions in the public interest. It requires composure under
pressure, attentiveness to expert guidance, and an unwavering focus on ground realities. The
management of the lockdown, irrespective of its imperfections, illustrates the complexities
inherent in governing during crises.

As the immediate exigencies of the pandemic recede, the imperative is to internalise these
lessons. The objective is not merely retrospective evaluation but prospective preparedness.
Strengthening institutional frameworks, addressing structural inequities, and fostering a culture
of evidence-based policymaking are essential steps toward building resilience. In this sense, the
legacy of the lockdown lies not only in the challenges it presented but in the opportunity it offers
to reimagine governance in the face of future uncertainties.
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Corruption, Credibility and the Architecture of Governance
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The latest release of the Corruption Perceptions Index (CPI) offers a sobering diagnosis of the
contemporary global order: corruption is neither receding nor stabilising, but deepening in ways
that corrode institutional legitimacy and weaken democratic accountability. For the first time in
over a decade, the global average score has declined, signalling not merely episodic lapses but
a structural deterioration. In such a landscape, the erosion of oversight mechanisms and the
narrowing of civic freedoms appear closely intertwined with worsening corruption perceptions.

India’s position within this global regression is instructive. With a score that places it in the
lower half of the distribution, the country reflects a pattern of stagnation rather than decline.
Over a decade, its scores have exhibited only marginal variation, suggesting that while the scale
of economic activity has expanded considerably, improvements in governance quality have not
kept pace. This divergence is analytically significant: economic expansion without
commensurate institutional strengthening risks embedding inefficiencies within the system
itself.

Cross-country comparisons further sharpen this perspective. Several economies that once
operated at comparable developmental thresholds have outperformed India in institutional
reform. Their trajectories underscore the role of predictable regulatory frameworks, independent
oversight institutions, and sustained policy continuity. By contrast, India’s relative
underperformance suggests persistent frictions in governance structures, particularly in areas
that require coordination across multiple administrative layers.
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At a conceptual level, the CPI measures perceived public-sector integrity rather than recorded
instances of malfeasance. This distinction is crucial. Perceptions shape investment decisions,
influence sovereign risk assessments, and determine long-term capital allocation. Governance
credibility, therefore, is not merely a normative aspiration but an economic variable with tangible
consequences. Where credibility is compromised, uncertainty rises, transaction costs escalate,
and economic actors are diverted from productive enterprise towards navigating opaque
regulatory environments.

The economic costs of corruption are substantial and multidimensional. It increases
compliance burdens, distorts incentives, and fosters rent-seeking behaviour. Empirical
estimates suggest that corruption can erode a non-trivial proportion of national output annually,
both through direct leakages and through indirect effects on productivity and investment. For
developing economies, the opportunity cost is particularly acute: resources that could finance
infrastructure, public health, or educational expansion are instead dissipated within inefficient
systems.

A structural source of this inefficiency lies in the complexity of compliance architectures. In
India, the regulatory ecosystem is characterised by a dense web of provisions, often overlapping
and occasionally contradictory. This creates an environment where economic actors must
expend disproportionate effort in regulatory navigation. The burden is not merely administrative
but strategic, as firms allocate resources towards compliance management rather than
innovation or expansion. Such complexity also expands discretionary power within the system,
inadvertently creating fertile ground for rent extraction.

Yet the narrative is not unidimensional. Countervailing trends suggest that institutional design,
when aligned with technological innovation, can mitigate certain forms of corruption. The
expansion of digital public infrastructure, particularly in areas such as direct benefit transfers
and digital payments, has demonstrably reduced leakages in specific domains. By minimising
intermediary discretion and enhancing traceability, such systems have introduced a measure of
transparency that was previously difficult to achieve.

These developments, however, should not be overstated. Technological interventions can
address procedural inefficiencies but cannot substitute for deeper institutional reform.
Corruption is not merely a technical problem but a systemic one, embedded within the broader
architecture of governance. Without parallel improvements in judicial efficiency, regulatory
simplification, and institutional independence, the gains from digitisation may remain partial
and uneven.

The interpretive value of the CPI, therefore, lies not in its ordinal rankings but in its diagnostic
capacity. It highlights the areas where governance systems are under strain and where reform is
most urgently required. For India, the imperative is not incremental adjustment but structural
recalibration. Transparency, accountability, and predictability must be embedded not as episodic
interventions but as enduring features of institutional design.
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Ultimately, the relationship between corruption and development is reciprocal. Weak governance
constrains economic potential, while rapid economic expansion without institutional
consolidation exacerbates governance deficits. For a country aspiring to sustained high growth
and global economic prominence, aligning these trajectories is not optional. It is foundational.
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